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TOBACCO PRODUCTS CONTROL AMENDMENT BILL 2008 
Second Reading 

Resumed from 13 May. 

HON SUE ELLERY (South Metropolitan � Leader of the Opposition) [8.49 pm]: The opposition is pleased 
to support the Tobacco Products Control Amendment Bill 2008. It does a number of important things along what 
has really been an evolutionary path in addressing the issue of tobacco control and limiting the effects that 
tobacco smoke has on those who choose to not partake in smoking tobacco. I am a former smoker, so I am the 
worst kind of person who is supportive of changes to the Tobacco Products Control Act because I know what it 
is like to smoke. It took me three occasions over a 10-year period to stop. But I eventually made a promise to 
myself that I would stop on my thirty-fifth birthday. That is what I did, and I have not smoked since. 

The bill does a couple of important things designed specifically to limit the exposure to tobacco smoke of those 
who do not smoke. The bill prohibits the display of tobacco products or smoking implements for sale, other than 
for defined specialist retailers. This is quite an important thing to do, because as the laws for the sale and 
advertising of tobacco have changed over the years, the industry has really focused on designing its packaging 
and putting a lot of effort into point-of-sale marketing. Everyone is familiar with what they see front and centre 
when they enter a supermarket, which is that section of the supermarket where people can buy tobacco products. 
The companies have really focused on how they can sell their product by maximising the space that is available 
to them. As that space has shrunk, they have developed more and more specific ways of trying to attract the 
attention of those who perhaps have not yet started smoking�young people, in particular�but who might be 
attracted by the way that they promote their product. Over time, through a combination of both the state and 
commonwealth laws, we have seen restrictions on point-of-sale advertising. This bill takes us one step further 
along that evolutionary path by reducing that even further and prohibiting the display of tobacco products, except 
for certain retailers. 

The other area in which we hope the legislation will have the greatest impact in reducing the exposure of non-
smokers to cigarette smoke is in the components of the bill that go to prohibiting smoking in certain outdoor 
areas. Therefore, the bill provides measures for restricting smoking in most outdoor eating and drinking areas, in 
children�s playgrounds where there is playground equipment, and in the patrolled areas of public beaches. It also 
takes a further step in respect of children in particular, and introduces a prohibition on smoking in vehicles if a 
person under 17 years of age is in the car. That is a really important step for us to take, because if people wanted 
to argue against components of this bill, they might be able to mount an argument that says that when people are 
in a playground or on a beach, they perhaps have some choice in what their exposure might be because they can 
move to another area. People cannot do that in the enclosed space of a vehicle, so I think this is a really 
important step forward to protect children�s growing lungs from exposure to tobacco smoke. The bill also takes 
certain other steps in respect of offences. It provides for the expansion of the types of people who can be 
appointed investigators, and it deals with some other matters regarding enforcement of the provisions.  

I thought I might just take a few minutes to talk about the history of tobacco control in Western Australia, 
because Western Australia has been at the forefront of tobacco control in this country, and important steps have 
been taken by Liberal and Labor governments and the Greens (WA) in moving the debate forward. When we 
were in government and I was parliamentary secretary to the Minister for Health I was pleased to play a part in 
some of the changes to the legislation that happened, and to work with my federal colleagues in the Howard 
government on changes we could make to the advertising of tobacco products, particularly on the packaging.  

The interesting thing is that the history of tobacco control in Western Australia goes back a lot further than 
members might think. I will rely in this part of my comments on a paper provided to me by my colleague Roger 
Cook, the member for Kwinana and Deputy Leader of the Opposition in the other place. It is entitled �Tobacco 
control legislation and public policy in Western Australia, 1911-2007�, by Maurice Swanson and Betty Durston 
from the National Heart Foundation of Western Australia. I have had the opportunity to work with Maurice in 
particular on several occasions on tobacco legislation. He is one of a number of Western Australians, whom I 
will identify later, who have played an important role in the development of the legislation now before the house, 
although I hasten to add that Maurice�s involvement does not go back to 1911. According to the paper that 
Maurice was involved in putting together, Western Australia took its first step along this evolutionary path back 
in 1911 when, with a piece of legislation designed to control the risk of fire, the Western Australian Parliament 
prohibited smoking in theatres. A few years later, in 1916, Parliament passed legislation to prohibit the sale of 
tobacco products to people under 18 years of age. Way back in 1916, Western Australia was limiting the sale of 
tobacco products to minors. 

There was then a bit of a gap in the evolutionary path until we reach the organisation around public health 
activism in the late 1960s in Australia. We see legislative changes starting to occur in the 1970s. We had two 
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pieces of quite significant legislation at the beginning of the century, and then a significant gap including the two 
world wars, which would not have done anything about reducing the number of people who smoke. In 1975 the 
Western Australian Parliament passed legislation requiring that people selling tobacco products be licensed. I am 
not sure whether the motivation at that time was controlling access to a substance that was not healthy or was 
more around licensing so that the government could collect revenue from the sale of tobacco. I suspect it may 
have been the latter, but I do not have any evidence to confirm it. In 1978, the then Minister for Health gazetted 
regulations that took us down the path of making enclosed workplaces smoke free. Changes to the Health Act 
required employers to provide workers with a safe environment by eliminating any nuisance-causing agents in 
the air. In 1982, public transport was the focus of the changes to tobacco control, and regulations were gazetted 
prohibiting smoking in or upon any portion of a public transport vehicle not set apart for smoking, or on any 
public transport trust premises where a notice was displayed that smoking was prohibited.  

The Australian Council on Smoking and Health is one of the major public health lobby organisations against 
tobacco. This paper points out that it was formed back in 1967. In 1972, it started to agitate in Western Australia 
to pass laws on the advertising and marketing of tobacco products. Some members of this chamber might 
remember Dr Tom Dadour, who was a member of Parliament. He introduced a private member�s bill that was 
aimed at prohibiting tobacco advertising. The bill was passed in the Legislative Assembly but was defeated by 
two votes in the Legislative Council. In that same year the National Heart Foundation conducted the first Quit 
campaign using commercial advertising to encourage smokers to give up smoking for at least one day. Some 
people think that advertisements have no effect on people�s habits or on public health. The first time that I 
seriously tried to stop smoking was when Fiona Stanley did a television advertisement that said smoking killed 
more women than cervical cancer. I told Fiona Stanley that both Hon Giz Watson and I tried to stop smoking 
when we saw that ad. I remember watching that and thinking that smoking was bloody stupid and that I should 
stop doing it. It took another 10 years before I completely stopped, but I did. 

In 1983, the then Minister for Health, Barry Hodge, introduced legislation on tobacco advertising and the 
promotion of products to attract young people in particular to smoking. That led to an interesting public debate in 
which the tobacco industry engaged and it also demonstrated the mighty power of the dollar by the way that 
industry conducted its campaign to oppose those changes. The bill passed through the Legislative Assembly 
again but was again defeated by a margin of two votes in the Legislative Council. Although that legislation was 
defeated, the government determined that it would increase the revenue it collected from tobacco products from 
12.5 per cent to 35 per cent, which is a big jump to make. That generated an additional $20 million in revenue. 
Part of that revenue was allocated to public health expenditure in the Department of Health to conduct a 
statewide smoking and health education campaign, which later became the Quit campaign. In 1985 and 1986, 
work began with ministers from around Australia to put new health warnings on cigarette packets. They were 
introduced in 1987 throughout Australia and included warnings such as �smoking causes lung cancer� and 
�smoking causes heart disease�. The introduction of those new warnings, which replaced the previous warnings 
that said �warning: smoking is a health hazard�, was again bitterly opposed by the tobacco industry. In 1987, the 
federal government prohibited smoking on all domestic aircraft and in 1989 the WA public service became a 
smoke-free workplace following the lead that had been set by the commonwealth in 1986. 

During 1989, the Western Australian government announced its intention to introduce legislation prohibiting all 
forms of tobacco advertising and to establish a public health foundation. One of the major stumbling blocks for 
the organisations that received sponsorship from the tobacco industry was what could be done to replace the 
income that they had been receiving from the tobacco industry. The WA government of the day flagged its 
intention to establish an alternate source of funding for those sports and arts organisations that had previously 
been receiving tobacco industry sponsorship. That followed similar moves that had been made in Victoria and 
South Australia. This time, unlike what had happened in 1982 and 1983, the Tobacco Control Act 1990 was 
passed and was proclaimed on 1 February 1990. 
Further changes then occurred along the evolutionary path. In 1996, the government of Western Australia 
announced the establishment of the Task Force on Passive Smoking in Public Places. One of the roles of that 
task force was to identify strategies that could be put in place to minimise the community�s exposure to passive 
smoking in public places. In announcing the task force, the Minister for Health at the time said, �There is now 
conclusive scientific evidence and substantial public concern about the health risks for non-smokers exposed to 
tobacco smoke.� 
In July 1997, and before the task force had reported its recommendations to the then Minister for Health, the then 
Minister for Labour Relations, Graham Kierath, announced that the government had moved to restrict smoking 
in enclosed workplaces. Specifically, the minister gazetted regulations under the Occupational Health and Safety 
Act 1984 that effectively prohibited smoking in all enclosed workplaces, including those within the hospitality 
industry. That was seen as a radical move at that time, and hats off to Graham Kierath for that. I would not take 
my hat off to Graham Kierath for many of the other things that he did, but it was certainly a radical move to try 
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to stop smoking in the hospitality industry. That was reacted to very strongly at the time by those who wanted to 
continue to provide places in which people could smoke. Some people took the view that if we were not going to 
allow people to smoke at a pub while they were having a drink, the world would practically come to an end. At 
the time there was a pretty wide-ranging debate in the community�I am sure there was also a wide-ranging 
debate in the government�about whether that was the appropriate step to take.  

It is worth noting at this point that all along the way there have been incremental steps, incremental steps and 
incremental steps, but all those steps have been heading along the same path�that is, to reduce the exposure of 
people to tobacco smoke because of the effect that has on people�s health. The government of the day responded 
to that debate by introducing amendments to the Health Act to provide for regulations that would require all 
enclosed public places to be smoke free from 29 March 1999. Although some specific exemptions to those 
regulations were provided, those regulations were themselves the subject of considerable debate. I was a union 
official at that time, and I remember that there was considerable debate among our members, many of whom 
worked at Burswood Casino and in the hospitality industry, about exposure to tobacco smoke in the workplace. 
Those members who have stood around a gaming table at a casino would know how close the players are to the 
croupiers. I remember the croupiers talking to me about how customers who were not happy with the way the 
cards were falling would sometimes express their agitation by literally blowing smoke in the faces of our 
members, the croupiers.  

Hon Liz Behjat: Shanti Da Silva. 

Hon SUE ELLERY: That is right�Shanti, a fantastic member.  

The debate moved on, and certain areas were exempted, but Burswood remained a problem child for us for some 
time. 

Hon Giz Watson: It still is. 

Hon SUE ELLERY: Yes. 

After the change of government, there was push for the Minister for Health of the day to conduct a review. This 
is where the activism of the Greens, on behalf of the health lobby, moved the debate along inside the Labor Party 
as well. The minister of the day undertook a wide-ranging review into the operation of the regulations and how 
successful, or otherwise, they had been. That report was tabled in Parliament and it made a number of 
recommendations. In response to the recommendations, the government proposed further restrictions on smoking 
in enclosed public places within the hospitality industry. Again, there was a proposition for an exemption for the 
International Room at Burswood Casino. 

The regulation review ensured that a report was provided to Parliament in December 2005, and the government 
made a commitment to implement the recommendations and any suggested time line for implementation. In 
2004, the then Minister for Health negotiated with the hospitality industry�mainly the Australian Hotels 
Association�to ban smoking in all enclosed areas of hotels from 31 July 2006. At about the same time in 2004, 
I became parliamentary secretary to the Minister for Health. One of the first tasks I was given was to participate 
in the ministerial council meetings on smoking legislation. I will have to ask honourable members on the other 
side to remind me of the name of the woman who was the then parliamentary secretary to the federal health 
minister. Her name was Trish Worth and she was a member of federal Parliament from the electorate of 
Adelaide in South Australia. She did a lot of work on behalf of the federal government initiating the graphic 
health warning pictures on cigarette packets. 

I vividly remember the first meeting of that ministerial council; I was a newly sworn in parliamentary secretary 
and had no idea what ministerial councils were all about. I think I had been a parliamentary secretary for all of 
about three days. The ministerial council was held here in Perth, and Trish Worth was making a presentation on 
the proposed graphic warnings to appear on cigarette packets. They were pretty disgusting and horrifying photos, 
but those are the photos that continue to appear on cigarette packets today. I place on the record my 
commendation of the work that Trish did in making sure that we pushed the graphic warning initiatives through. 
Members can imagine the resistance from the tobacco industry to having such images appear on cigarette 
packets. 

In 2005 we introduced further changes to the Tobacco Products Control Bill as a result of some concerted 
lobbying from the Australian Medical Association, the Australian Council on Smoking and Health, Cancer 
Council WA and the National Heart Foundation of Australia. These changes particularly addressed new 
marketing and promotional activities of the tobacco industry. I remember briefings at the time in which public 
servants were advised that the tobacco industry is always looking at new ways to find and to take advantage of 
loopholes in existing legislation to market its product, so we were making changes to the legislation to try to 
keep ahead of the tobacco industry. New parts of the Health Act were introduced, pretty much based on best 
practice in Australia and other countries. These included prohibiting the sale of tobacco products to young 
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people; discouraging more generally the sale of tobacco by young people through more stringent application of 
the proof of identification requirement; licensing restrictions; restrictions on the sale of smoking paraphernalia; 
and a range of other matters in respect of the promotion and marketing of tobacco. For example, there was some 
debate about the sale of lollies that looked like cigarettes; many of us enjoyed them as children. 

Hon Simon O�Brien: They were called �fags�. 

Hon SUE ELLERY: They were called fags! 

Hon Simon O�Brien: Now they�re called �fads�, believe it or not! 

Hon SUE ELLERY: Yes; I have seen them. 

All this was designed to limit the number of new smokers, and to try to restrict the number of young people who 
took up smoking. Fiona Stanley was the one who convinced me to give up smoking, but I also saw a 
documentary about the way in which cigarette marketing targets young people. I was a pathetic Alpine smoker! 

Several members interjected.  

Hon SUE ELLERY: That is right�I was a girl smoker!  

I therefore took offence at all of that. I thought, �Intellectually, can�t you see how they are designing these 
cigarettes to make them attractive to you. You are really pathetic if you keep smoking on the basis of that 
marketing.� Therefore, the motivation came from not only Fiona Stanley but also the documentary on marketing 
by the people who manufactured Alpine cigarettes�I probably should not be saying that�to get me to smoke 
these cigarettes. 

The point I am making, though, is that there have been on all three sides of politics in Western Australia 
concerted efforts over time to limit the take-up rate of cigarettes and to restrict the exposure to residual smoke 
for those who choose not to smoke. The bill that is before us today is another step on that evolutionary path. 
There are people in the public health advocacy lobby who would say that we need to be moving faster and we 
need to be getting closer to the point where we completely eliminate smoking. I think we will as a country get to 
that point. However, the history of the changes that we have made since 1911 in respect of smoking has shown 
that Western Australian parliamentarians have been making the laws better in respect of exposure to tobacco 
smoke and in respect of limiting the number of people who take up the habit. I am therefore pleased to say that 
the opposition supports the bill. 

HON SIMON O�BRIEN (South Metropolitan � Minister for Transport) [9.15]: I have the privilege to 
represent the Minister for Health in this place and therefore I am managing the bill on behalf of the government. 
However, it is a private member�s bill being sponsored in this place by Hon Giz Watson. My role and 
involvement in this place as the government minister responsible for the bill is therefore a little different, but it is 
important that the government view be put on the record. 

I note the contributions that have already been made, including an interesting summary of the story so far from 
the Leader of the Opposition. We are all familiar with a lot of things that she repeated, but it was interesting to 
have them put into context, particularly a couple of matters that went back to 1911 and 1916. That was an 
interesting social history. 

To come to the bill that is currently before us, though, it is a bill to amend the Tobacco Products Control Act 
2006. It does so in a number of ways, which are set out in the bill. The bill has evolved somewhat since its 
inception as a private member�s bill. It is fair to say that in certain key ways it is rather different from the initial 
draft or perhaps indeed the first print of the bill that set out on its progress through the Parliament some while 
ago. It is different in the following ways: firstly, I noted the concluding remarks of Hon Sue Ellery, who 
acknowledged that there are probably plenty of people�I forget whether she used the term activists or lobbyists, 
but it was a term � 

Hon Sue Ellery: Public health activists. 

Hon SIMON O�BRIEN: Public health activists. That was the term that was used about people who want to 
make very big strides in the direction that this bill and others like it seek to go. However, the processes that these 
people have had to deal with thus far have had a moderating effect. Hon Sue Ellery described how those 
competing dynamics have worked in this debate and related debates over the years.  

That is certainly what has happened in this case. The bill before us has been moderated. It has been moderated in 
a way that makes it by and large acceptable for the major government party to offer its support. Indeed, the 
Minister for Health has spent a lot of time sitting down with the sponsor of the bill�I am not being rude when I 
say this�to knock it into shape; that is, to make it a bit more practical in its application. There is nothing wrong 
with that. The fact is that sometimes members need some assistance when putting through a private members� 
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bill if they do not have the resources of government. The involvement of government drafters and others is 
needed to help the process of massaging the terms of the bill into a form that will make sense and will be 
practical in its application. Most certainly, if amendment is required, assistance is needed to make it broadly 
acceptable across all sides of the house. That is what has been provided in this case.  

That is reflected in a couple of documents that I will refer to now. Firstly, I refer members to the bill itself. If 
members were ever so bored that they wanted to refer to debates in another place�of course, I would never refer 
or allude to debates in another place!�but if, hypothetically, members were so bored, they might see some 
reflection of the Minister for Health�s assistance in the bill before us. There have already been some changes. 
The Liberal Party, or the chief government party, will be supporting this bill.  

However, I now come to the second document that I need to refer to. That relates to supplementary notice paper 
17, issue 1, dated Tuesday, 18 August 2009, which members also have available to them. On that supplementary 
notice paper members will see a number of amendments. They stand in my name. They stand in my name 
because that is intended to indicate that these amendments have government support. But I will go a little further 
than that and indicate that behind the chair there has been some substantial discussion to make sure that there is 
general across-the-board agreement that these amendments are acceptable. I understand that is so from the 
sponsor of the bill in this place, and that the primary author of it is also accepting of the amendments. Above and 
beyond some matters that are present in the bill that is before us, these amendments finetune the bill to address 
some concerns.  

I am now going to briefly allude to what those concerns are. I want to conclude my remarks in a moment so that 
we can get into committee and go through each of these amendments, but, in broad terms, there is recognition, 
for example, that the community is perhaps not ready to have a total smoking ban in licensed outdoor drinking 
areas. We have dealt with places where food is served in a restaurant setting, including alfresco areas, but where 
there is, for example, the proverbial beer garden at the front of the Bassendean Hotel, where everyone who goes 
there is basically there for a drink and a smoke together, they will still be able to use up to 50 per cent of that 
area. A lot of people, if they are a drinker and a smoker in that bar or that beer garden, will see that as a major 
imposition. In the government�s view a total ban is not a reasonable prospect, and I hope that will be the whole 
house�s view. Having last time shoved all of the smokers out of the bars and into the beer gardens, it is not 
reasonable that we now pursue them in the beer gardens and say, �Now you�re not allowed to smoke in the open 
area as well!�  

Hon Norman Moore: They will be out on the street somewhere.   

Hon SIMON O�BRIEN: That is what will happen. They will be out on the street. What happens in countries 
that have banned smoking in bars that do not have beer gardens, through lack of space or whatever, is that 
everybody is out on the footpath smoking and drinking. There is a ripple effect, so I am told, Mr Deputy 
President (Hon Matt Benson-Lidholm), by members who have had the privilege to travel extensively to places 
like London and Dublin and have observed this. I am sure that you, Mr Deputy President, know exactly what I 
mean.  

Other amendments on the supplementary notice paper also seek to moderate and reflect the intent of what 
appears in the bill, but they are only what we would normally understand to be tidying up amendments. They are 
not major policy amendments. They have arisen consequent to deliberations that have taken place elsewhere.  

With those thoughts, I advise the house that the Liberal Party will support this bill subject to the inclusion of the 
amendments contained on the supplementary notice paper.  

HON GIZ WATSON (North Metropolitan) [9.26 pm] � in reply: I have the honour to have responsibility for 
the carriage of the Tobacco Products Control Amendment Bill 2008 through the Legislative Council. I 
acknowledge the support from both the opposition and government for this bill. It is a good example of the work 
that has been done in the other place and inside and outside this chamber to come to an agreement for a 
progression of good public health policy with regards to smoking which, as we know, is the cause of the most 
preventable deaths in Australia.  

I appreciate that Hon Sue Ellery and Hon Simon O�Brien expressed their respective party�s support for the 
passage of this legislation. I also acknowledge the government�s assistance in providing drafting services and 
advice from officers of the Department of Health to assist me in, hopefully, seeing the carriage of this bill 
through this place. I do not wish to make any other comment, because I did not hear any opposition to the bill. 
Therefore, it does not require a response in that respect. I commend the bill to the house.  

Question put and passed.  

Bill read a second time.  

Committee 
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The Deputy Chairman of Committees (Hon Michael Mischin) in the chair; Hon Giz Watson in charge of the bill. 

Clause 1: Short title � 
Hon SIMON O�BRIEN: The government supports the short title and will be moving amendments to clauses as 
displayed on supplementary notice paper No 17. 

Clause put and passed. 

Clauses 2 to 6 put and passed. 

Clause 7: Sections 107A to 107F inserted � 
Hon SIMON O�BRIEN: I move � 

Page 4, after line 25 � To insert � 

(4) A responsible person in relation to licensed premises may allocate as a smoking zone 
for the premises one or more places in one or more outdoor eating areas to which a 
restaurant licence does not apply, but the total area of all the smoking zones for the 
premises must not exceed 50% of the total area of all the outdoor eating areas to 
which a restaurant licence does not apply. 

This is the amendment that I alluded to in my second reading contribution. It will provide that a responsible 
person in relation to licensed premises may actually allocate a portion of certain parts of the premises as a 
smoking zone, notwithstanding other considerations in the bill and the changes that we are in the process of 
making. Members will notice by the terms of the amendment that this consideration is not to be applied to any 
eating area, including outdoor eating areas because we are talking about only outdoor areas at the moment, but 
the total area of all the smoking zones for the premises must not exceed 50 per cent of the total area of all the 
outdoor eating areas to which a restaurant licence does not apply. This gives the capacity for smokers who have 
been sent outside into the cold � 

Hon Giz Watson: Or the warm. 

Hon SIMON O�BRIEN: Or the warm, depending on the time of year, outside under the waft of the eucalypts in 
the beer garden, if they can detect the difference.  

It provides the capacity to have such a place if the responsible person, the owner or the licensee of the premises, 
wishes to do so. The reference to outdoor eating areas is a health-based reference as well. The Minister for 
Health raised this consideration in the context of someone going to, for example, a hotel and entering the beer 
garden portion because they like to drink and smoke but also thereon being able to have something to eat of the 
bar snack variety because if they were precluded from doing that that would be injurious to safety perhaps, if 
they were to drink without the capacity to eat. However, it does not relate to a reversal of the current laws that 
relate to prohibitions on smoking in restaurants and in areas, including alfresco areas, that are specifically put 
aside for the consumption of meals. I will not go into it any further than that now, except to say that all the 
indications I have are that all involved in this debate are prepared to accept this amendment, which is why I have 
moved it on behalf of the government and obviously we hope to get the support to insert it.  

Hon GIZ WATSON: As sponsor of the bill, I am pleased to support the amendment. It is fair to say that the 
initial intention of the member for Alfred Cove, who generated the private member�s bill in the other place, was 
to include all outside areas in licensed premises. I accept that this area of public policy has benefited from 
support across parties and across political divides. Agreement has been struck that the amendment, as moved by 
the Minister for Transport, is acceptable. As a former smoker, I accept that we need an incremental approach to 
persuade people and make it more challenging for people to continue to smoke. Because smoking in pubs and 
beer gardens is one of the places where people can smoke, this is a reasonable compromise at this time. It will 
still mean that 50 per cent of the outside areas of licensed premises will be smoke free. I acknowledge that it was 
complicated to try to work out 50 per cent of the total area of all the outdoor eating areas but this amendment is 
certainly acceptable. 

Hon SUE ELLERY: I want to rise once with respect to all of these amendments to indicate that discussions 
were held and agreement reached between all parties behind the chair about how this legislation should move 
forward. The amendments before us today reflect those agreements. I will not stand again but I indicate that we 
support the amendments.  

Hon PHILIP GARDINER: I want to discuss this amendment a little. In all hotels, not just hotels in country 
towns but in city hotels as well, when sporting teams finish their matches they go to a beer garden as some will 
be smokers and some will not be. I take the point made by Hon Giz Watson that the proposed changes are 
incremental. I am uncomfortable with this aspect of the bill. Everything else is terrific, including hiding the 
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cigarettes. I would like to think that the definition of a smoking zone, be it 50 per cent or whatever it is, can 
almost be a notional 50 per cent. I am sure that the framer of the bill was thinking of drawing lines and 
imagining that the smokers were on one side and the non-smokers were on the other. I can also imagine that in 
certain areas there may be five smokers and five non-smokers and the non-smokers can occupy 50 per cent of the 
area but not by line and maybe satisfy the words of the amendment. That is the stage that I would like to get to 
on this bill at this time and then maybe tighten it up as the number of smokers gets smaller and smaller.  

I am worried about the social implications of a group coming together that plays sport or is a mixed race group 
and some will smoke and some will not. I am reluctant to see the separation only because they smoke at this 
time. The meaning that I am putting on it is a nefarious meaning in a way, which means that it will not achieve 
anything if it is defined the way I have just defined it. Is that what we really want to do? If we do, that is fine but 
if we do not, I will have difficulty drawing lines.  

Hon GIZ WATSON: From discussions I have had and from my knowledge of pubs, which is a bit rusty I have 
to say, one of the reasons for the wording �50% of the total area of all the outdoor eating areas� is that often 
there are a number of outdoor areas, certainly in the larger metropolitan pubs. It is envisaged that there could be 
non-smoking and smoking areas outside. I agree that when smokers and non-smokers socialise it can be an 
unsolvable problem. When a person�s mates are smokers, a decision has to be made to either hang out with them 
and take the consequences or try to persuade them to move aside when they want to smoke. I do not know that 
this legislation can really address that issue. Certainly, in my discussions with the advisers it was very much 
envisaged that there would be a separate outside area that would be for smoking and another area that would be 
non-smoking. That is not possible in all venues, but that is the sort of arrangement that would be arrived at with 
any particular premise. That is the intent of expressing it in that way.  

Hon PHILIP GARDINER: I accept the member�s explanation of the intention of the bill. I suspect that if push 
came to shove, those words could be more loosely interpreted, and maybe we will have to live with the 
eventuality.  

Hon GIZ WATSON: I spent some time discussing this backwards and forwards. From what I understand from 
the drafters of the bill, it was hard to come up with a form of words that dealt with the challenges of describing 
that 50 per cent. The experience with other limitations and restrictions on smoking in licensed premises is that 
there would be negotiations with each premise as to how those requirements would be met. It is very much the 
intention to, where possible, create an area where smokers and non-smokers can be outside. The argument would 
be that that is the best scenario to meet the objectives of this bill.  

Hon SIMON O�BRIEN: As the mover of this amendment, I might be able to help bring this matter to a speedy 
close, and give comfort to Hon Philip Gardiner at the same time by referring to the next couple of amendments 
that I will move that are related. This amendment tidies up some other clauses which are in the bill that I propose 
to delete and which address the member�s concerns. If this amendment succeeds, I propose to delete page 9, lines 
20 through 25. Hon Philip Gardiner might see, if he compares those lines with the amendment we are now 
debating, that it is an evolution to try to capture that which Hon Giz Watson was describing to the member. He is 
quite right, and to have a space with a line drawn on the floor saying smokers this side and non-smokers that side 
is a bit of a nonsense. I heard someone in this debate say that it is a bit like having a non-urinating end of a 
swimming pool, if members know what I mean! We can have by-laws, put signs up, and even draw lines on the 
bottom of the pool, but it is all futile. However, this provision allows for a bit of mix and match. Say two areas 
qualified. One area would be for smokers and the other area would not be. That is the practical reality. Yes, sure, 
people will have to work out whether they are going to hang out in the smoking area with some of their mates or 
in the non-smoking area with some others. That is just what they have to work through. I hope that deals with it, 
and hopefully we can now move on. 

The DEPUTY CHAIRMAN (Hon Michael Mischin): For my part, I am grateful for the minister�s vivid 
assistance to the debate. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 8 to 10 put and passed. 

Clause 11: Glossary amended � 
Hon SIMON O�BRIEN: I move � 

Page 9, line 19 � To delete �that � � and insert � 

allocated under section 107B(4); 

Page 9, lines 20 to 25 � To delete the lines. 
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Very briefly, clause 11 amends the glossary that is in the act that we are amending. The specific term that my 
two amendments propose to amend is the one that we see on page 9 of the bill, which is �smoking zone�. The 
impact of these amendments is felt in other places where these terms defined in the glossary are used. 

By way of brief explanation, we propose�members will see it in the first amendment�to take out the word 
�that� and insert the words �allocated under section 107B(4)�, so that the definition would read � 

smoking zone means a place allocated under section 107B(4); 

Members might think that that looks like an obscure provision. At the moment it is part of a clause, but in due 
course, when the amendment is passed, it will be part of a section. However, at the moment it is part of a clause, 
and members will not find it in the act yet, because it is elsewhere in the bill. I can tell members where it came 
from. It should look familiar, because it appears a couple of lines up on the supplementary notice paper. In 
effect, that new subsection (4) that we inserted under the last amendment is the new subsection (4) for section 
107B. That is how it is related. Therefore, the �smoking zone� definition will be as we have just been discussing, 
and 50 per cent of us can all live happily ever after. The second amendment that I have moved is to delete lines 
20 to 25, because obviously that part of the definition is redundant. However, to read this, one must have regard 
for the other amendment we have just passed. 

Amendments put and passed. 

Clause, as amended, put and passed.  

New clause 6A � 
Hon SIMON O�BRIEN: I move � 

Page 3, after line 10 � To insert �  

6A. Section 24 amended 
In section 24(1) after �products� insert: 

or smoking implements 

I direct the attention of members to section 24(1) of the principal act, which reads � 

The holder of a retailer�s licence must not display, or authorise or allow to be displayed in, or in the 
vicinity of, the premises specified in the licence information about the availability or prices of tobacco 
products unless the information is displayed in accordance with the regulations. 

This existing provision requires that tobacco products may only be lawfully displayed in a prescribed way. The 
purpose of this amendment is to extend the items subject to restrictions by adding smoking implements, such as 
pipes, bongs or cigarette papers, that might tempt some hitherto smoke-free member of our society. In future, 
they will be protected under this proposed provision, and I commend it to the chamber. 

New clause put and passed. 

New clause 6B � 
Hon SIMON O�BRIEN: I move � 

Page 3, after line 10 � To insert � 
6B. Section 32 amended 

In section 32(1): 
(a) in paragraph (d) after �tobacco products� insert: 

or smoking implements 
(b) in paragraph (d) after �those products� insert: 

or implements 
(c) in paragraph (f) after �product� insert: 

or smoking implement 

The new clause just passed sought to extend the definition of tobacco products in relation to displays to include 
smoking implements. Section 32 of the principal act, which this new clause seeks to amend, acts in a fairly 
similar way, but in this case it relates to advertisements and information provided about tobacco products. This 
amendment inserts �smoking implements� or �implements�. It is very similar in its intent and function to the 
previous new clause, so I imagine it will have the support of the chamber. 

New clause put and passed.  
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Title put and passed. 
Report 

Bill reported, with amendments, and the report adopted. 
 


